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nsen, Jr 
“urth 
ikor 
Powell ‘NTERCLAIM — Will Lie For 
Breach of Agreement to Re- 
Riggin nir Where Landlord Sues 
B dP. f pr Rent. . : 
ili Lie for Unliquidated 
amages on Contract Where 
tales ndlord Sues For Rent. 
ack kaic District Court. 
ak Catholica Sokol, Inc., 
Joseph Ryff, Deft. 
ch 15, 1939. 
plaintiff: John R. Blanda. 
‘ defendant: Benedict Krieg- 
Hall ‘ 
Judge 
artman BBainti: ft instituted a suit for 
gel nst the defendant who 
. a unterclaim for dam- 
es arising out of the breach 
erling , agreement to make re- 
Mathbi S plaintiff moved to 
_ ke the defendant’s counter- 
a” 1 the ground that the 
— ndant cannot defend a 
ff rent accrued by de- 
vail ing the ground of plain- 
: 5 br h of an independent 
uick na to repair. 
ampbell held that a coun- 
lain ; distinguishable from 
beilly that it does not 
‘ plaintiff's right to 
ICE the main case but 
Court independent cause of 
0. 1929 te” a basis of recovery 
will he h y be equal, less, or 
1 Friday aa t the amount plain- 
on Th is entitled to recover on the 
pesigei ntiff contended fur- 
F n a suit for liquidated 
: Court by the landlord the 
he Distr’ iid not counterclaim 
dicial Dis unlig idated damages As 
of Berg the court held that 
eet) counterclaim as based 





ct and not on tort it 
be maintained even 
was for unliquidated 


ty Hall 


otion denied. 


TIORARI — Will Not Lie to 
view a Ruling That in It- 
is Void. 
Jersey Supreme Court. 
Maguire, Prosecutor vs. 
rvice Commission of 
e of New Jersey and 
ity of Camden, Re- 
2, 1939. 
show cause why writ 
rari should not issue. 
itor: Meyer L. Sakin. 
ndent, Civil Service 
mmi ion of the State of 
David T. Wilentz. 
URED respondent, County of Cam- 
n: Walter S. Keown, William 
King, of counsel. 





ecutor was a guard in 
County Jail under 
t of the Sheriff. His 
; Classified under the 
e act which was ef- 
that county. He was 
y the Sheriff for be- 
ted while in a public 
r a hearing he was 
He appealed from 
f the Sheriff to the 
“éfvice Commission which 
‘ted a decision to the effect 
penalty was too severe 
fed the Sheriff’s or- 
upreme Court ref sed 
writ of mandimu 
43 appealed to the Court 
‘rs and Appeals which 
hat under the statute the 
Service Commission couid 
‘affirm or reverse the fine- 
































ing ci a department head bdut 


could not modify it. The re- 
fusal of the writ was declared 
proper. 


The prosecutor now seeks a 
writ of certiorari to review the 
action of the Civil Service Com- 
mission. The Court held that 
since the Court of Errors and 
Appeals had determined that 
the order of the Civil Service 
Commission was void, there was 
nothing to review. 

Rule discharged. 
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Judges Named To Pass 
On Essays 


(Continued on page 3, col. 








Students’ Papers on Law of 
Copyright Submitted by 
40 Law School Deans 

Washington, (CCNS) — Ap- 
pointment of a committee of 
judges to determine the best of 
40 prize-winning essays submit- 
ted in the first annual Nathan 
Burkan Memorial Competition 
has been announced by Thomas 
E. Robertson, chairman of the 
section of patent, trade mark 
and copyright law of the Ameri- 
can Bar Association 

Each of the essays to be judg- 
ed was the winner in a prelim- 
inary contest in each of 40 
American law schools. These 
contests are sponsored by the 
American Society of Composers, 
Authors and Publishers in mem- 
ory of the late Nathan Burkan, 
who was one of its founders and 
its general counsel. Prizes are 
awarded to the student in each 
graduating class who, in the 
judgment of the dean, shall have 
written the best paper on copy- 
right law, the necessity for it, 
and the public policy of enact- 
ing such law. 

Edward A. Sargoy, of New 
York City, was named chairman 
of the committee, which includ- 
es Stephen P. Ladas, New York, 
author of “The International 
Protection of Literary and Artis- 


tic Property, Including Copy- 
right in the United States”; Ed- 
ward S. Rogers, Chicago and 


New York, non-resident lecturer 
of the University of Michigan 
on the law of trade marks and 
copyrights; Dr. Louis Charles 
Smith, Washington, chief of the 


division of public information 
and searches in the United 
States Copyright Office, and 


Dean Emeritus John H. Wigmore 
of Northwestern University 
School of Law. 





igests of Recent Opinions Current Decisions 





SCHOOLS A Public School 
System is Not Liable for In- 
juries Sustained by Reason of 
Positive Misfeasance in a 
School Building. e 


Essex County Court of Common | 


Pleas. 


Angelo Falcone, as Administrat- | 


or ad Prosequendum of Mar- 
garet Falcone, deceased, 
Plaintiff, vs. Board of Educa- 
tion of Newark in the County 
of Essex, a body corporate, 
Defendant. 

March 2 1939. 


For plaintiff: Milton M. Unger | 


(Sidney L. Seiler). 

For defendant: Charles M. My- 
ers. 
Hartshorne, J. 

The question here is, how far 
the public school system of the 
state is, as such, liable for in- 
juries to the person. 

The complaint herein, in two 
counts, alleges, in substance. 
that on January 16, 1936, while 
plaintiff’s intestate, a girl, was 
using a wash room and lavatory 
in a public school building on a 
school playground, in Newark, a 
slate slab, which acted as a 
screen, fell upon the girl, as the 
result of which she died. The 
complaint further alleges that 
this slab was both erected and 
maintained improperly, so as to 
constitute a place of danger, 
same constituting acts of posi- 
tive misfeasance. Defendant 
now moves to strike the com- 
plaint. Defendant annexes af- 
fidavits to its motion, showing 
that the girl was climbing on 
this slab when it fell. But even 
assuming these affidavits can be 
now considered, the age of the 
girl, in the absence of further 
facts, renders her contributory 
negligence a jury question. 

The real question is as to the 
effect of the statute providing, 
“No county, municipality, or 
school district shall be liable for 
injury to the person, from the 
use of any public grounds, build- 
ings, or structures, law to 
the contrary notwithstanding.” 
(P. L. 1933, c. 460, p. 1550). This 
statute is carried over into the 
Revised Statutes (R. S. 18:5-30; 
40:9-2). The reason for the en- 
actment of this short, and ap- 


any 
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HAVE YOU MAILED IN 
YOUR QUESTIONNAIRE? 
DO IT TODAY! 


SWIFT v. TYSON 


Part II 
EFFECT ON THE DECISION 


Types of Cases in Which the 
Judicial Process and the Re- 
sult Will be the Same 


1. Conflicting Decisions 
If the problem is one upon 
which the decisions of the high- 


is applicable are conflicting and 
the inconsistent earlier decisions 
; have not been specifically over- 
|ruled, what is the state law 
which the federal court must 


Tax Saving Bill For 
Attorneys 











Bar Likes Plan to Allow Probat- 
ing of Fee Earned over a 
Period of Years 


St. Louis, (CCNS) Bar 
groups all over the United States 
are manifesting interest in the 
proposal of the St. Louis Bar 
Association to amend the feder- 
al income tax law so that fees 
received in one year, represent- 
ing work that was in progress 
|for several years, may be pro- 
bated for tax purposes over the 
years in which they were earned. 

Purpose of the change, of 
course, is to permit lawyers and 
other professional workers to 
avoid a disproportionate income 


tax for the year in which the 
compensation was actually re- 
ceived. 


Idea Taking Hold 

“The idea has taken enthusi- 
astic hold all over the country,” 
said Joseph T. Davis, who 
fathered the proposal in the Bar 
association here. “I have already 
received reports of favorable re- 
sponses from Bar organizations 
in California, Chicago, Cleve- 
land, Detroit, New York and 
other centers.” 

Congressman Richard Dun- 
can, Missouri, is expected to in- 
troduce the proposed legislation 
in Congress. Davis is particu- 
larly hopeful for its success in 
view of the indicated willingness 
of Treasury Department officials 
to correct errors in the tax laws. 
Here is one error, the St. Louis 
lawyer contends. which officials 
will admit needs correction. 

Meanwhile some 500 copies of 
the St. Louis association’s report 
and of the proposed legi 
will be sent to Bar organizations 
throughout the country. 


siation 


(Continued on page 7, col. 3) 











Bar Character Problem Is Held 


Tulane Dean Says Respect for 
Lawyers Lower Now Than 
It Was a Decade Ago 

Monroe, La., (CCNS) The 
character problem in the Bar 
must receive immediate and in- 
formed consideration if the law- 
yer is to keep his traditional 
place in the respect of society, 
Dean Paul W. Brosman, of Tul- 
ane University College of Law, 
warned members of the Fourth 
Judicial District Bar Association 
here. 

Speaking on “Law Schools and 
Lawyers”, Dean Brosman charg- 
ed that the Bar “has not clean- 
ed house as thoroughly as it 


- ~ 


should, despite its openly pro- 
fessed good intentions.” 

“Tt can not be denied,” he de- 
clared “that the citizen’s con- 
ception of the moral stature of 
the practitioner lower today 
than it was a decade ago.” 

The Tulane dean assigned as 
reasons for the “present unfor- 
tunate condition,” the lassitude 
of the individual lawyer, the 
current “low state of political 
morality and its impingement 
on the present question,” and 
the kind of man who is coming 
to the Bar. 

Commenting on the political 
factor, he said, “I suggest that 


t 


1S 


Pressing One 


a politically controlled Bar, such 
as we have in Louisiana at pres- 
ent, constitutes a serious hind- 
rance and a constant menace to 
the realization of sound charac- 
ter standards.” 

Dean Brosman pointed out 
that the law schools are respons- 
ible for the type of man coming 
to the Bar and that ‘the law 
teacher did not until recently 
recognize that the character 
problem was his.” He said that 
the chief ‘source of danger is 
the non-approved school and 
especially “the urban institution 
operated along mane-qretuetien |i 
lines, for profit.” 


WHAT REMAINS? 


apply? In Swift v. Tyson, the 
New York Court of-Errors had 
never passed on the question; 
but, according to Story, the New 
York Supreme Court had three 


|times decided it one way and 
|three times the other. 


In Fol- 
som v. Ninety Six,!+ two abso- 
lutely inconsistent decisions of 


‘the state supreme court had 
est court of the state whose law | 


been handed down between the 
time when the cause of action 
arose and the time when it came 
before the federal court. The 
Supreme Court said: “There not 


,being shown to have been a 


single decision of the state court 
against the constitutionality of 
the act of 1885 before the plain- 
tiff purchased his bonds, nor 
any settled course of decision 
upon the subject, even since his 
purchase, the question of the 
| validity of these bonds must be 
determined by this court ac- 
{cording to its own view of the 
law of South Carolina.” 448 On 
the other hand, in Townsend v. 
Todd,'* where the decisions of 
the state supreme court were 
conflicting, the United States 
Supreme Court followed the last 
state court decision without at- 
tempting to exercise its own in- 
dependent judgment. 

Folsom v. Ninety Six involved 
the interpretation of the state 
Cunsutution; and Townsend vy. 
Todd, the construction of a sta- 
tute. Although Story said that 
the term “laws” in Section 34 of 
the Judiciary Act was to be un- 
derstood as meaning “statutes” 
and “the construction thereof 
adopted by the local tribu- 
nals’,4#®6 the problem presented 
by conflicting decisions is the 
same whether they involve the 
interpretation of a statute, the 
construction of the state consti- 
tution, or a question of “common 
law.”47 The course pursued in 
Folsom x. Ninety Six and Swift 


v. Tyson is preferable to that 
pursued in Townsend v. Todd. 
The federal courts must con- 
tinue to pursue it. They must 
proceed in the same way that 
the. state court would proceed.‘* 
That court would not be bound 
to follow the last decision. It 
would reexamine the question 
and attempt to reach the best 
olution In cast re Folsom 
v. Ninety Six, th di yurt 
vill make tl ef] t 
cel } ne 
SLALe ct AU, i ¥ i 
In cases like Townsend v. Todd 
they will end 
independently the h 
legislature.4% In <¢ Swift 
v. Tyson, they will exe: thei! 
own independe} 1 
seeking a just rhe} 
will seek to find a principle of 
justice. In doin ll perti 
nent knowledge will be employ 
ed, including the truths of the 
social sciences and the solutions 
arrived at by courts in other 
(Continued on page 2, col. 1) 
* R ! r Law Quarterly 
+H " { "3 11 627 1885 
3 se “bs a - , bf ft vw. Tyson, 
adasne’s: Dabuiue (180s) @ Harv. Le Bove 


bin, Law as Precedent. 


u. ond Priy 


Prophec or le: State “Deotstona dn 
F deral Courts (1924) i9 Ill. L. Bev. 217 
21-224 
49. See notes 51, 52, and 53 post, 
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SWIFT v. TYSON 


(Continued from page 1) 


jurisdictions. In this type of 
case the result can be said to 
follow from an application of 
general law, for the law of the 
state is a principle which would 
be required anywhere to secure 
a just solution of the problem 
2. No Decisions 

If the courts of the state 
whose law is applicable have 
never passed on the problem 
what is the law which the fed- 
Is there 





; eral court must apply? 
} any law? The federal court 
‘ must do what it thinks a court 


i) of the state whose law is appli- 
cable would do, but that 
would have the same problem 
Should it impose and enforce a 
duty when there has been no 

j prior announcement of it by an 
authoritative agency of the 
state? Whether non-statutory 
law is a principle which the 
courts will enforce princi- 
ple of justice practically enforci- 
ble, authoritative announcement 
is not essential to it. If thers 
is no decision of a court of the 
state whose law is applicable, it 
is more difficult to predict and 
so more difficult for a federal 
court to do what the state court 
would do. There are, however 
other means of prediction. The 
decisions of courts in other 
jurisdictions are useful although 
not authoritative. Other learn- 
ing may be pertinent. In the 
absence of decisions elsewhere a 
state court would endeavor 
best it could to reach a just re- 
sult. That courts do this is well 
known. The fact that a case is 

; one of first impression either in 
the state or in the world will 
not prevent them from imposing 
and enforcing a duty which 


court 


or a 


as 


1S 


just and practically enforcible 
The objection has been made 
that in doing this courts are 
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SERVICE 
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CENTRAL GUARANTY 
MORTGAGE & TITLE 
| COMPANY 


8 PARK AVENUE 
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legislating or making-law and 
applying it retroactively. Whe- 
ther this objection has any va- 
lidity depends upon (1) whether 
courts make law, and (2) whe- 
ther if they do there is any in- 
justice in applying it retroac- 
tively. It would seem that in 
deciding these cases courts 
merely ascertain and apply cus- 
tom or a principle of justice 
practically enforcible. It would 
seem that the custom of prac- 
enforcible principle of 
justice was the law rather than 
the decision. However, since de- 
cisions are the principal means 
of predicting what courts will do 


tically 


in future decisions and are re- 
lied upon by the public, they are 
law in the sense that persons 
who change their position in re- 
liance upon the rules announced 
in them will have those rules 
applied to their conduct even 
though it is subsequently de- 
termined that they were erro- 
neous.5*° In this sense, then, the 
courts can be said to make law 
or legislate If they do, the law 


lied to determine the 
conduct 
occurred at a 
decision a 

There seems 
ice in this for two 
Only the authori- 
rule is new 
of 


ascer- 


made is app 
‘ffect of or ar 
which 
prior to the 
application. 
injust 
reasons. (1) 
aspect of the 
principle 


active 
to be no 
tative 
the 
tice 
tain 
duct 
which w 
parties have 
cause they were 
relying on any other 
is preferable to require 


custom jus- 
being in existence or 
able at the time of the con- 
event the legal effect of 
as determined. (2) The 
been misled be- 


not justified 


or 


not 


It 
them to 


course. 














expect law in the sense of cus- 
tom or justice to be applied than 
to leave them free to assume 
that there is no law on the 
question. 
There er deci- 
S¢ -. « SS b! 
t Sup ~C e | a 
ate n 
) ion of state statutes 
Swift v. Tyson is refer? 
In Burgess v. Seligman, 
ed 1 district vas called 
( hethe1 
1) 
¢ ] S k 
ed i from 
th ss I It held 
I 1. Sub- 
quen S Court 
Missouri in two deci is reach- 
ed the opposit nclusion. The 
United States Suprem Cou 
held that it w it obliged to 
follow the state decisions be- 
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cause the duty of the federal 
courts was “to exercise an inde- 
pendent judgment in cases not 
foreclosed by previous adjudica- 
tion” 

In Burns Mortgage Co. v. 
Fried,*- the question was wheth- 
er a stipulation in a note made 
it non-negotiable. The stipula- 
tion was for interest at a speci- 





fied rate until paid and at a 
higher rate on deferred inter- 
est payments. The applicable 
law was that of Florida. The 
niform Negotiable Instruments 
Law adopted in that state pro- 
vided that for an instrument to 

















be negotiable the promise or or- 

der must be to pay a “sum cer- 

tain in money” and that a sum 

is certain “although it is to be 

paid with interest”. There were 

no decisions Florida constru- 

ing the statute. In the opinion 

Justice Roberts said 

‘The absence f decision 

by the S me Court of the 

tate did not r e the courts 

below fri app ig the Flor- 

j itute such au- 

I ive construction, their 

du to determine the 

io rding to the ac- 

epted canons and in the light 

of the decisions of the courts 

of other peers with respect to 

the same sections of the Ne- 
gotiable Detvuenente Law 

Applying the decisions of courts 

of other states just as Story did 


in Swift v. Tyson, the Court held 


the note negotiable, denying at 
the same time that the general 
law doctrine could be applied to 
the construction of statutes 


codifying the common law. 
The method employed in the 
two decisions above is employed 








the others." The same judi- 
cial process would seem to be 
required when statutes are not 
involved P 
3. Erroneous Decisions 
If the problem is one upon 
which the decisions of the courts 
of the state whose law is applic- 
ble are erroneous, what is the 
ute A Which the dera 
irt mus pply? Are the rules 
nnounced in these decisions 
law which the court must apply? 
If the rules applied in previous 
d Ss are law, courts would 
ind to apply them until 
he ere chat by the legis- 
ature They could not repudi- 
te rule, overrule the de- 
) ind appl different 
If the rules applied in 
ious decisions are not law, 
they can never be relied upon 
Persons who change their posi- 
tion relying upon them would 


be unfairly or unjustly treated 
if a different rule were applied 
A loss would be used them by 
changing the rule after y had 
altered their position or 
the previous rule. dil- 





would seem well to 





emma it 

treat cases in waren arty had 
changed his positio elying on 
the previous rule differently 


from those in which there had 
been no such change or reliance. 
That is what the courts do. 
a. Not relied upon 

When the rule announced in 
previous decisions has not in 
fact been relied upon, courts 
generally will repudiate the rule, 
overrule the decisions and apply 
a new rule to the prior conduct 
or prior event when convinced 
that the old rule is erroneous or 
produces injustice. They do so 
whether the decisions are old or 




















roneous or unjust, or mug 
obey? Some have thought 
an inferior court must of 
It is submitted that it ha 
such duty. Its duty 

ply, to do justice betweep 
parties. If it is convinced 
the rule applied in the deg; 
of the highest court of the x 


recent, many or few, although 
more hesitant about repudiating 
a rule recently or repeatedly fol- 
lowed than one announced in 
one or two old cases. It would 
seem, therefore, that law is not 
a rule applied in previous deci- 
sions but a practically enforc- 
ible principle of justice or the 


j _ 
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purpose of the legislature or whose law is applicable i agen 
constitutional convention and a it should not apply it. It x hance! 
forecast of what courts will do anticipate the overruling 
in the future. There are, of these decisions, By doing. 
course, some melancholy in- is less likely to be reversed . 
stances where courts have sor- correctly forecasting what nd Lb 
rowfully applied the rule of pre- highest court of the state rporati 
vious decisions although con- 40, it will save the parties j age 
vinced that it was erroneous or 4nd expense in case of an 2a ; 
would produce injustice.55 They .peal and hasten the ada; ated 
have looked upon rules applied Of the law to changing cq ous 
in previous decisions as law tions - 
which must be applied until It uld seem that a fe amino 
changed by the legislature®* al- court in diversity of cit Aner 
though those rules were estab- cases should do what a cour — 
lished in cases where they were the state whose law is a es 
attempting either to do justice would do. If a party’s 
in the absence of legislation or tried in a court of tl - 
to ascertain correctly the pur- whose law is applica - 
pose of the ano ure or consti- 1] fe an opport 
tutional onvention Neither gue an unfavor: 
party Piers relied upon it, pre- Sly followed wa 
vious error ought not prevent a eol or productive of i * 
just or correct decision If successful in persuad ; 
Is the course generally fol- COUrt the rule would not 
lowed objectionable because the lowed when neither pa 
a ee < relies it. In a 


newly discovered rule upon 


is applied ’ 
should have tl 








to prior conduct or a prior 

event? It would seem not to be eppersany. Otherwies 
for two reasons. ‘1) The appli- = Saw _——_— ™ 
cation of the new rule is retro- aS aoe tee ee 
active only in its authoritative .. i coal 
aspect since the principle of Pare Gh aE S 
right or justice or the purpose R 

of the legislature or constitu- 1 Wail. 17 
tional convention was ascer- 5 6541. 542. 
tainable at the time of the con- "yom ANSS) 47 Yale L. J. 
duct or event to which it is ap- « gard a state decision 
plied. (2) The parties have not ‘tam ‘ourt at te pe 

been misled. Not knowing the “orc iain > 




















decisions they 
pected that the CASH PAID FOR 

istice or interpret statute or | BUILDING & LOAN SHAR he 
constitution correctly Quotations Cheerfully G ver rm, Cle! 

May use | JERSEY TRADING Conpmee =e: 
to apply I in the | 790 Broad St., Newark, N. 3 
decisions of the hichest court |MArket 3-2484, 3-2485, 3-249 applica 
Ol the Sta > whose law is i ; ” wre 4 a n 
plicable, which it believes is er- J SPeciatsts in a 

“sotias fet ee TITLE COMPAN At 


Mortgages & Certificates 
Straus G@ Prudence Bonds 


«ted Mortgage Participations Issu 


BANKS & TRUST COMPANE Itch 


f 4 sing Cole ¥ Real Estate Issue Building 
E 2d 1 ae Nie Mortg: 
ay ieee  1§TERLING INVESTINGE = Bou 

2 148. A 28 he says ema CORPORATION mam Send fe 

42 Broadway. New Yo DELLNEI 


Bowling Green 9-0451 e ‘ — 











NATIONAL SURETY CORPORATICN 
Specializing in the Ewvecution of 
Fiduciary and Court Bonds 
60 PARK PLACE, NEWARK Mitchell 2-82 22 



















TITLE INSURANCE 
IN LOWER NEW JERSEY 
1888 1939 


A Company dealing exclusively in the Examination 
and Insurance of Titles to Real Estate 







CARLIE BLOW 














FINANCIAL STATEMENT ON REQUEST 


est \ersey Title 


and Ly uaranty fompany 


Third & Market Sts. N. 








~ “VOC UTEPE Pee Tp UR Rae ED 










ex Page 1 _L. J. Index Page 103 


NEW JERSEY LAW JOURNAL, THURSDAY, MARCH 23, 1939 





Page Three 











or mlIGESTS OF RECENT 
paste OPINIONS 











must Obs 

at it hay Continued from page 1) 
pnd {DING AND PRACTICE — 
nvinced ,endment of Answer Will 
the decis ot be Permitted Where In- 
t of the rmation Was Available at 
able is , e Time Answer was Filed. 

it. It sggggbhanc ery of New Jersey. 






Bristol-Myers Com- 
corporation of the 
New Jersey, Complt. 
Bamberger & Co., a 
ion of the State of 
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a a ainant: Bilder, Bilder 
ates “a man (Samuel Kauf- 
7 a pearing) 
defendant: Lum, Tamblyn 
- . = Fairlie (Chester W. Fairlie 
of citize: j 
lat a cow e VC. 
o - plication a preliminary 
—- 1 was issued in this 
= : a An appeal to the Court 
aso nd Appeals was taken 
yes final hearing was ad- 
1 wa from time to time, the 
eye 0 informed that the 
wl si f the Appellate Court 
rae j dispositive of the is- 
a ; a e being at issue the 
= ya “a petitioned the court 
—s to amend its answer. 
gear dment would allege 
a wi omplainant, who 
stein defendant with vio- 
oad. Fair Trade Act in 
ge 3 ymplainant’s mer- 
defendant’s employ- 
1 d prices, was sell- 








ducts to its own em- 

duced prices. This 

i vas available to the 

= he time it filed 
T) “ 

rt held that the mo- 


ID FOR ddressed to the discre- 





AN SHAE he court. In matters 
»rfully lerical mistakes, verbal 
ING CORP ies and the like, great 
ewark, N. e is shown. But where 
-2485, 3-24 lication to amend re- 
material facts which 
in al! 
M p A Mo yilding and Loan Shares 
i i 


t — Sold — Quoted 


Be L SHARE 


‘ertificates 


change essentially the grounds 
taken in the original answer 
great caution should be exer- 
cised. To induce the court to 
entertain this motion at so late 
a stage in the suit there must be 
shown not only some special 
ground for so doing, but that 
the defendant was not in fault 
for not having set up the de- 


fense in its answer originally 
and no such grounds were 
shown. 


Motion denied. 


WORKMEN’S COMPENSATION 
—Carrying out Duties by an 
Employee According to His 
Own Judgment Where no 
Specific Instructions are giv- 
en, is not a Departure From 
the Course of Employment. 

New Jersey Supreme Court. 

Johanna Glynis, Petitioner-De- 
fendant v. Charles L. Wright, 
Respondent-Prosecutor. 

February 27, 1939. : 

On writ of certiorari. 

For prosecutor: Kalisch & Kal- 


isch. 

For defendant: Isadore Rabino- 
witz. 

Per Curiam: 
Decedent, Peter Glynis, was 


employed as watchman and care- 
taker at a building development 
of the respondent. The premises 
consisted of three tracts. On two 


of these tracts houses were be- 
ing built. The third tract was 
used for dumping. 

Among the duties of the de- 
-edent were the keeping of the 
yremises clear of bottles and 
rubbish although no specific in- 
structions for their disposal 
were given by the respondent. 
It was decedent’s custom to 
place all the empty bottles he 
found on the premises into a 


burlap bag and carry them to a 
saloon located across the street 
from one of the tracts. In re- 
turning such a bag of bottles on 
the day in question the deced- 
ent was killed by an automobile 
while crossing the street. An 
award by the bureau was affirm- 
ed by the Court of Common 
Pleas. 

On certiorari the respondent 
contended that the act of the 
decedent in returning the bot- 
tles was not a part of his em- 








nae Soe EXCHANGE ployment. The court held that 
— 199 MARKET STREET in removing the bottles from the 
COMPANIE Itchell 2-4884—5—6 premises the decedent was per- 
forming a part of his employ- 
a aie ment. In view of the fact that 
, Pe & teen Enares he was not instructed in the 
certgnge Cormmentes manner of the disposal of the 
VESTING Bought and Sold — ~ gh sp 
Pi mend for BSL. Civeuiar— aap 0 ¢ Pape sree 
S$ S T 1 

aw Fe greene Ss CUNEEER, Ine: | using his own judgment as to 

en 9-0451 Aeseerepen Street, Newark the disposition of the bottles. 
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Writ dismissed. 
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SWIFT v. TYSON 


(Continued from page 2) 
the state whose law is applic- 
able.®” 

In Railroad Co. v. Lockwood,"” 
the owner of cattle shipped from 
Buffalo to Albany was riding 
with them when injured. He 
was riding on a pass received as 
a part of the contract of car- 
riage which contained a clause 
exempting the railroad from lia- 
bility for personal injuries caus- 
ed by the company’s negligence. 
The applicable law was that of 
New York. Its courts had held 
the limitation of liability valid. 


The United States Supreme 
Court sustained the district 
court in its refusal to follow 


these cases. 

In Bucher v. Cheshire Rail- 
road Co.,°!1 a passenger on a 
railroad in Massachusetts was 
injured while traveling on Sun- 
day. A Massachusetts statute 
provided that, “Whoever travels 
on the Lord’s Day, except for 
necessity or charity, shall be 
punished by a fine not exceeding 
ten dollars.” The Supreme Court 
of Massachusetts, in a long line 
of decisions, had held that vio- 
lation of the statute barred re- 


‘overy though the injury was 
due to negligence attributable 
to the railroad. A statute, en- 


acted after plaintiff was injured, 


intended to reverse the rule es- 
tablished in these cases was held 
napplicable to prior conduct. 
The United States Supreme 
Court sustained the _ district 
ourt which followed the state 
decisions. It said the question 
was one of local law 


In each case the district court 
could have found that the ap- 
plication of the rule of the state 
decisions would produce such in- 


justice that the high court of 


the state would itself refuse to 
follow its previous decisions if 
the case were before it. Is not 
the course pursued in Railroad 
Co. v. Lockwood preferable to 
that followed in Bucher vy. Che- 


shire Railroad Co.? 

In Baltimore and Ohio Rail- 
road Co. v. Baugh,"- a fireman 
sued his railroad company em- 
ployer for damages for personal 


injury caused by the negligence 
of the engineer with whom he 
worked. The applicable law was 
that of Ohio. The supreme 
court of that state in several 
like cases forty years or more 


old had permitted recovery. 
most of the deci ; 
States recovery 
the ground 
was a fellow 


In 
other 
on 
engineer 


United 


In 
was denied 
that the 


servant. The 


S10nS 





Vie | > 
5). Wi ith the last 
urban Rail- 








States Supreme Court sustained 
the district court in its refusal 
to follow the Ohio decisions. It 
thought that principles of right 
and justice embodied in the 
“common law” required a differ- 
ent result. While it is difficult 
to agree with the Supreme 
Court’s idea of right and justice, 
it was right in seeking to as- 
certain what justice was instead 
of blindly following the old Ohio 
decisions. It erred in relying on 
the weight of authority as the 
sole evidence of right and justice 
at a time when workmen’s com- 
pensation laws had come into 
existence in some states. 

Only if we assume that the 
rule applied in erroneous deci- 
sions of the courts of the state 
whose law is applicable is the 


law of that state will Erie Rail- | 


road Co. v. Tompkins prevent 
the federal courts from employ- 
ing the method sustained in 
Railroad Co. v. Lockwood and 
Baltimore and Ohio Railroad Co. 
v. Baugh. 
b. Relied upon 

Although the rules applied in 
previous decisions are not law, 
they are the principal evidence 
of what the practically enforc- 
ible hypotheses or principles of 
truth, right and justice are 
which courts will enforce in the 
future. They are the most re- 
liable means of forecasting what 
courts will do in the future. Per- 
who change their position 
in reliance upon them ought not 
suffer ioss by reason of a change 
in the rules. So when a party 
has changed his position in reli- 
ance on a rule applied in previ- 
ous decisions, the will ap- 
ply that rule in adjudicating his 
although they convinc- 


sons 


courts 
case are 


(Continued on page 6 
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Burnett Rules On Sale Of 
Goods By Tavern 


The sale of breath deodorants 
by taverns constitutes the con- 
duct of another mercantile busi- 
ness according to a ruling made 
by D. Frederick Burnett, Com- 
missioner of the Department of 
Alcoholic Beverage Control. Un- 
der the statute a plenary retail 
consumption license shall not be 
issued to permit the sale of al- 
coholic beverages in or upon any 
premises in which a grocery, del- 
icatessen, drug store, or other 
mercantile business (except the 
keeping of a hotel or restaurant, 
or the sale of cigars and cigar- 
ettes at retail as an accomoda- 
tion to patrons, or the retail sale 
of non-alcoholic beverages as 
accessory beverages to alcoholic 
beverages) is carried on. 

According to the Commission- 
er the sale of breath deodorants 
would prohibit the issuance of a 
plenary retail consumption li- 
cense to that merchant. 


CONFIRMATION 


The senate confirmed the 
nomination of A. Demorest Del 
Mar to be Judge of the Court of 
Common Pleas of Bergen Coun- 
ty to succeed himself. 


PERSONAL 
Arthur A. Fishman has an- 
nounced the opening of offices 
at 591 Summit Avenue Jersey 
City where he will engage in 


the general practice of law. 
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SUPREME COURT APPOINTMENTS 


There will be very little, if any, important criticism of the 
appointment of William O. Douglas to the United States Supreme 
Court. Despite his relative youth, he is well equipped by training, 
demonstrated ability and legal experience to be a member of the 


highest court in the land. Nevertheless the appointment has 
once more aroused in the minds of many lawyers the question 
of why judges from the lower courts are not more frequently 


promoted to the higher bench when vacancies occur. Was there 
not one of all the lower Federal judges or state chief justices 
qualified and deserving of advancement to this highest court? 


Would it not be just to reward a conscientious, outstanding lower 
court judge having years of experience and an established judicial 
reputation with such promotion? It is interesting to note 
the four appointments to the Supreme Court made by President 
Roosevelt have been of men without previous judicial background 


tnat 


It is apparent that subjective qualifications play a greater par 
in the President’s selections than objective a rds. This may 
be explicable by the unique powers canted in this court. The 


elasticity with which one school of thought characterizes the Fed- 
eral Constitution has given rise to the doctrine that, on broad 
social questions at least, the Constitution prohibits 
only what a majority of the justices hold it does. If the Pre 
apparent required judicial qualification of particular shade of 
cial views had been adopted by all his predecessors, Justices 
Holmes and Cardozo probably would never have appointed 
to the Supreme Court. On the other hand because some of them 
did follow this requirement this court has burdened 


permits or 
sident’s 


so- 


been 


august been 


with judges who have not always measured up to the high stand- 
ards generally expected of them 
PROTECTING NEW JERSEY INTERESTS 
Assemblyman Dominic A. Cavicchia of Essex has intr agente 


a series of bills designed to protect the rights of this state in the 
matter of estates of decedents who die domiciled in New y 
These proposed acts (Assembly and 258) would make 
mandatory that original administration of such decedent ests 
to be had in New Jersey, would require the State Tax Commi: 
sioner to ascertain such fact before consenting to transfe 
sets and would invoke the powers of the Commissioner of Banking 
and Insurance in making foreign corporate fiduciaries comply 
with the spirit and letter of these acts. Mr. Cavicchia las a wealth 
of experience in the field of probate law. For many years he was 
assistant to the State Inheritance Tax Supervisor of Essex County. 
These bills are sound and merit the Legislature's favorable 
sideration. 


256, 257 


rs OI as- 


con- 


ANSWER THE QUESTIONNAIRE 





economic status of the legal profession is 
To date approximately 20% of the 
answered and returned as requested. 
But it should be 
more authentic 


The survey of the 
making excellent progress 
questionnaires have been 
This is a large percentage as such surveys go. 
larger. The greater the number of returns the 
will be the conclusions derived from them. The length of the 
qustionnaire is more apparent than real. Frequently by making 
one check mark, five or six questions are covered. Of importance, 
besides the factual statistics, will be the recommendations made 
for improving the various aspects of the profession. If higher 
standards of admission, legal clinics, advertising by bar associa- 








BAR ASSOCIATION NOTES 








Bergen County Lawyers 

Professor Nicholas S. Schloed- 
er of the John Marshall College 
of Law addressed the regular 
monthly educational meeting of 
the Lawyers Club of Bergen 
County. His subject was “The 
Rights, Duties and Remedies of 
Municipalities as Distinguished 
from Those of Individuals and 
Private Corporations” 

John V. Laddey, chairman of 
the New Jersey State Bar Assoc- 
iation Committee making the 
economic survey of the legal 
profession spoke briefly on the 
questionnaires being sent to all 


the lawyers in New Jersey 


Camden County 
Camden County Bar As- 
sociation will hold its regular 
monthly meeting on March 28th, 
at the Hotel Plaza, Camden at 5 
P. M. At 6 P. M. a dinner will 


IOlLlow 


The 


Essex County 


Chief Justice Thomas J. Brog- 
an will be the guest of honor at 
the annual dinner of the Es- 


sex County Bar Association to 
be held April 29th at 7 o'clock 


at the Essex House in Newark 


Arrangement has been made 
for entertainment by a com- 
mand performance by the Bon- 
Ton Repertory Company 

Reservations, $5.00 for mem- 


bers of the association and $7.00 


for guests, should be made with 
tichard J. Congleton, Treasurer 
of the Dinner Committee, 24 


St.., 
Middlesex County 
Honorable John T. Loughran 


Commerce Newark. 








Judge of the New York Court of 
Appeals will be the principal 
peaker at the annual dinner of 
the Middlesex County Bar As- 
sociation to be held at the Hotel 


McAlpin, New York on 


at 7 P. M 


April Ist 





Judge Frank L. Cleary will be 
oastmaster of the evening 
Chancellor Luther A. Campbell 
Chief Justice Thomas L. Brogan: 
Justice Clarence E. Case: Vice 


incellors Malcolm G 
Maja Leon 
Judges J 


Robert 


Buch- 
Berry; Circuit 
Wallace Leyden 
Kinkead Judge 
J. Rafferty and Judge Ad- 
Lyon will be guests of the 
Association 

The dinner committee headed 
by Huyler E. Romond as chair- 
! arranged for entertain 
ment to be furnished by the 
WOR Artists Service Bureau 


The other members of the com- 





John 








nan has 





mittee are Emil Stremlau. Henry 
C. Berg and George R. Morrison 
Reservations must be made 
ith the chairman before 
March 27th 
Union Ousnts 


John V. Laddey, chairman of 
the New Jersey State Bar Associ- 
ation Committee for the survey 
of the legal profession addressed 
the Bar Association of Union 
County at the meeting of the 
Forum Group. He explained the 
purposes and methods of the 
survey. 

John M. Mackenzie addressed 
the group at length concerning 
the assembly concurrent resolu- 
tion concerning the 


revision of 


judicial system in New Jersey. 
An arrangement was made to 
discuss the matter fully before 
a special meeting to be called 
therefor. 

Harry Green, chairman of the 
the New Jersey State Bar As- 
sociation Committee on Mem- 
bership also addressed the meet- 
ing. 


Justice Ferdinand Pecora of 
the New York Supreme Court 
will be the principal speaker at 


the annual dinner of the Union 
County Bar Association to be 
held April 15th at the Hotel 
New Yorker in New York City. 


Plainfield 
The monthly meeting of the 
Plainfield Bar Association will 
be held at the Park Hotel, 
Plainfield, on March 28, 1939, at 
6:00 P. M. The meeting will be 
addressed by Judge John J. Raf- 


ferty, of the Court of Errors and 
Appeals Herman Distler, of 
Newark, will also speak. Joseph 
I. Bedell, President, will preside 
t+ Settssin a+ 
Try = * | 
Lawyers and the Promotion of 
Justice by Esther Lucile 
Brown, 1938. Russell Sage 
Foundation, New York pp. 292. 


$1.00 


This is one of a series of 
studies published by the Russell 
Sage Foundation concerning 


professions in the United States 
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sion the author has dr: awn 





y with 


irom 

















various surveys made in the past 
as Well as from the writings and 
addresses of many leading men 
both in and o yf the le 
profession 
Analysing available statistics 
to law schools an 
S( Ve as the atus 
of the attorn with relation to 
the promotion of istice the l- 
thor reaches conclusions I 
vhich the reader may hones 
differ. The fact that the author 
S ! t a n nboer ) I é € 
I e€sslol 1€ WOrk i 
tl mor ating to tl 
~ Tt o ves Th la = 
e oO he leg pro- 










Com- 
al ‘ Re- 
urts Administra 


Legal Aid Organizations, an 
Integrated Bar. 


PERSONALS 


Everett Irving Smith has an- 
nounced that he has become 
associated with Rex B. Altschul- 
er in the general practice of law 
at 210 Main St.. Hackensack. 


David M. Klausner has an- 
nounced the removal of his of- 
fices to 26 Journal Sq., Jersey 
City, where he will continue in 
the general practice of law. 


Voice of the Bar 


COMMENT AND CRITIC 
INVITED 

















tions 

disapproval, of a substantial 
sociations, Bar Examiners 
crete form what the bar wants. 


, or any other constructive thought meets with the approval, 


number of lawyers, the bar as- 


and Supreme Cour: will have in con- 


While this would not necessarily 


be mandatory upon these groups it is reasonable to suppose that 


they would respect the bar's 


wishes if it appears that the con- 
clusions are truly representative. 


Editor, 
New Jersey Law Journal. 
Dear Sir: 

At a meeting of the Monm, 
County Bar Association ret 





Hon. Charles A. Malloy, 
Counsel of the Uriemployms 
Compensation Commission 


New Jersey, was a guest speay 
Mr. Malloy called the attent; 
of the Bar to the fact that 
paid unemployment com; 
tion tontributions are liens y 
property of the employer ; 
gardless of whether there is; 
record concerning same. 

Mr. Malloy stated that 
would be possible for a meg 
gagee or purchaser, under 
tain circumstances, to take s 
ject to the Unemployment Cy 
pensation Commissio1 
though there is nothing put 
record with a Clerk of any Cy 
or with a County Clerk or Co 
ty Register disclosing that a| 
is claimed. He also revealed th 
the U. C. C. did not furnish 





formation concerning the «¢ 
ployer’s indebtedness. He ¢ 
indicate that if we stated 


interest and there were unp 
contributions due, a “certific: 
of debt’ would be filed so as 
give notice. He added that 
many instances they might |! 
no record of the employer 

the Commission was _ short 


field investigators, and that 
would be possible that the he f 
a lien, but as yet undetermin 
He suggested that when 


status of the individual was 12 
ealed would be possible 
the lien established 
yuld relate back to the d 
were origina 


lt we 


the contributions 
unpaid 
There is no question 
this is the correct interpreta 
> placed upon the Stat 
fying 


~ + a ft ‘So! ort 
>n Sate in certli 


claim against him. In fe 
should make the U.C 
fendant. Mr 
would cknt 
r the U. C. C. Ih 
respects we may devise 
of protecting ourselves. 
In bankruptcy the cl 
the U. C. C. becomes a prefe 
aim. In a judicial sale wh 
not notice ol 
would be hard 
a@ purchaser wouldt 

















lien 8) 





u to this en r et 
this lie would be considé 
as another judgment gi ing 
diligent judgment credit 
ference over the U. C. C 

At any rate we must consi 
remedial legislation to the é 
that the U. C. C. would not ha 


a lien unless and until it filec 
“certificate of debt” and that 
lien would be subject to li 
of record filed prior to the! 
cording of the U. C. C. lie: 
the U. C. C. liens should 
have the status of a jud 
and likewise should not > 
lien against personal prope 
unless there is a levy. 

‘I trust the above will lead 
further comment from 0% 


members of the bar who 1 


had experiences in the inter? 
tation of the act. 
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amoy tiorari, mandamus and quo property and can go into town 

cen: warranto proceedings affect- as much as he wants, but is, fill 

Ct ing the right to hold public however, at all times, subject to 
oyme office or employment. (R. of call when off the property. 

n L.) | A. Held that an employe 
speargmm A-268 Kerner. To provide that|who makes his home at his 
trent: where jury trial is demanded |employer’s place of business is 
hat in district courts that ten days | not necessarily working 24 hours 
nen; instead of two days’ notice’ a day because of that fact. If 

- shall be given to the clerk.| he is free to come and go as he 


for the adoption of the Uni-| 24 hours a day, in the event of 
form Business Record Act con-| the stopping of the pump, would 
cerning the admission of bus- mean that he is on duty 24 
iness records in evidence. hours a day within the mean- 
(Jud.) ing of the definition of “hours 
t Com 4-284 Glickenhaus. To permit worked” in the wage and hour 
; persons charged with an in- regulations, part 516.4. Any! 
dictable offense to waive in- time actually worked and any 


yC dictment but still retain the time the employe was required 
O5 right of jury trial. (Jud.) to be on the premises would 

ta A-285 Glickenhaus. To provide constitute hours worked. 

led th for the adoption of the Uni- Computing Hourly Wage 

ish form Judicial Notice of For- @. Correct method of com-' 


am mony of the fact of law in a! from a weekly wage? 


be foreign jurisdiction. (Jud.) A. There are only two me- 
inp 4-290 Johnson. Amends Section | ¢noas. namely, divide the total 
tifies 34:15-50 of the Rev. Stat. To weexy wage by the agreed o1 
as define the term “Expenses of cystomary number of hours 
hat suit” under Workmen’s Com- whore there is a customary or 
hy pensation Act. (Ins.) agreed work week of a fixed 
r, tg 4-302 Platts. To amend App. number of hours, and divide 
hort A 7-7, extends for one year! into the total weekly wage the 


that the time for building and loan nymber of hours worked each 
yt associations to complete re- week by each employee where 
un serve requirements. (Bank.) | there is no customary or agreed 
@ A-303 Platts. To permit the as- number of hours for the work 





lag 6signment of mortgages insured | week. 
the Federal Housing Au- Contractor Must Comply 


: = 


to permit the cancellation of A. No 
mortgages signed by a liquid- : 


granted such a manufacturer. 
ator of a Federal agency. 


_— WAGE AND HOUR Q’s and A’s 





Q. Status of an oil well 
“oe iin. Cnmnaniinin ‘a pumper living on the premises 
A-2 a . on of his employer whose only) i 
to A-260. Applies to banks and actual ante ‘the oiling of the — 
trust companies acting as fi-| pump twice daily, but who, in 
duciaries. (R. of L.) | the event the pump stops, must 
A-264 Donahue. To limit to one| start it up again. The man 
year the time for bringing cer-|does not need to stay on the| 


Use of Standard Forms 
Q. Use of standard forms in 


| A. Use of a standard form 
| time card on which each worker 
is required to enter a true and 
accurate record of the hours 
ed each day is a proper ful- 
ment of the record keeping 


daily hours, but the signature of 
the worker on such cards will 
not operate as a release for the 
employer in the event of an in- 
accurate entry for the final re- 
sponsibility of the matter of 
accuracy rests upon the em- 


er WOR. of L.) likes, it is not believed that the. 
; The law does not re- 


A-283 Glickenhaus. To provide fact that he is subject to call 


ST 


TELLING THE WORLD 



















| CHANCERY NOTICES 


NEW YORK—Nearly a million | 


P | IN CHANCERY ‘EW c 

clippings from newspapers and | “rrank Ee ‘RABBIDGER, iis bela, a 
magazines published in 50 dif-| ifs", “BESSEY, Mis ioe eres, ands 
ferent languages, covering both) fy vittuc My sentatives. the Court 3 
hemispheres of the globe, have | {/'*uee'’ of New Jersey a cause wheal 
|TOWN OF BELLEVILLE pal cori 
already been catalogued And | poration of ee State. - me 3 
}complainant, and y 2 fe ¥ , 

filed by the Department of Press | are required to appear and Saower ae Bul 
iS, = pfomolainant on or before ‘the 9th’ ‘ 
iy or “xt, P J < 

of the New York World’s Fair | taken’ as soutestea’ ag ntnsta BM will bel 
939 The said Bill is filed to  forelcose the 
q | equity of redemption which you have in a 

_ a ate | certain piece of property situated in th 
LEGAL NOTICES | Snthot Nes gaue;, Gaunty of Benn aad 
NOTICES | described as being on the westerly. nae an 
ortlandt Street, 220 feet northerly from 
















































SS ess ED Set Rn, the northerly side f 
STATE OF NEW JERSEY jand having a ‘frontage =” Cortinnat 
DEPARTMENT OF STATE | Street of 149.35 feet and a depth 
CERTIFICATE OF DISSOLUTION of 194 feet. And you, FRANK E. BAB- 


To all to whom these prese BIDGE, your heirs, devisees and r 3 
Greeting: Presents may come, | representatives, are made defendants ben 
WHEREAS, it appears to my satisfaction, | C@US¢ you. or one of you, are the holder of 

by duly authenticated record of the pro- | # judgment affecting said’ premises men- 

ceedings for the voluntary dissolution there-| toned in the said bill of complaint and 
of by the unanimous consent of all the stock- | therefore claim an interest in said property. 
holders deposited in my office, that JACK | 424 you. IRA F. BESSEY, your heirs, de- 

TABATCHNICK & CO. a corporation of | Visees and | personal representatives, ' are 

this State. whose principal office is situated made | defendants because you, or one of 

at No. 1060 Broad Street, in the City of | YoU. are the holder of a judgment affecting 





quire the installation of a me- 
time-keeping device 
and any method which estab- 
lishes an accurate record of 
hours worked will 
terms of the act. 
Status of Caretakers 





of New Jersey, preliminary to the issuing 228 Washington Avenue, - 
of this Certificate of Dissolution. 


Jersey, Do Hereby Certify that the said 
| corporation did, on the Thirteenth day of 
| March, 1939, file in my office a duly executed | IN CHANCERY OF NEW JERSEY—TO: 
| and attested consent in writing to the disso- HENRY A. GORDEN, HENRIETTA GOR- 
Q. Status of caretakers or) lution of said corporation. executed by all DEN, FRANK SPINOLA AND ETHEL 


watchmen in idle plants? 


} and the record of the proceedings aforesaid By virtue of an order of the Court of 
are now on file in my said office as provided | Ghancery of New Jersey made on the day 
A. Generally when a plant | by law. of the date hereof in a certain cause where- 


shuts down completely at cer-| 
regular periods, 
ployees retained on duty are! 
regarded by the General Counsel 
as being under the wage and 
But when a plant has 
been shut down with an inten- allt 
tion of not resuming operations, py WHLEREAS. it app ars to my satisfaction, | Grange. in the County of Essex, and State 
caretakers are kept there 
until a sale of the premises can 


| (Seal) ton, this Thirteenth day of | fendants, you are required to appear and 


eign Law Act relating to testi- puting the regular hourly wage - Fr will 
N.J.L.J.—March 16, 23, 30 12.80 | yon as the Chancellor shall think equitable 


eee asin oat aeane The object of the said suit is to fore- 

Cl RTIFICATE 0 . DISSOI UTION close a certain mortgage from Mary Louisa 

, aan he é 2 OF sya lati Gorden, widow, to the said Orange Memorial 
To all to whom these presents may come, 


probably would not be consid- 
ered as engaged in processes or 


production of goods for ‘com- 

merce and so would not be 

under the wage and hour act. 
Another Computation 

Q. Hourly rate of employee 


— y. Do Pho Certify that the said | verson as Mary Louisa Gorden, widow, who, 


March, 1939. file in my office a duly executed 
and attested consent in writing to the disso- 


stockholders thereof. which said consent 


paid $20 per week for normal) and the record of the proccedings aforesaid £10 Broad Street, 


are now on file in my said office as provided | 


thority by building and loan’ g problem of manufacturer 
all associations. (Ins.) : with contract with federal gov- 
igina## A-308 Palese. To amend Section ernment who bid without regard 


40-hour workweek? 

A. To determine the rate for} 
pay purposes, which | (Seal) ton, this Thirteenth day of 
need be paid only for) 
excess of 44 per week, | 


by law. 1 @pESTIMONY WHEREOF, 1| N.J.L.J.— March 16, 23, 30, April 6 $19.74 


exemption can be 





divide $20 by 40, which gives|*2"*~ 





(Jud.) 

A-329 Wilensky. To make for- 
eign corporations operating in 
New Jersey under a certificate 
to do business in this State 
liable in actions at law by 
way of attachment. (Jud.) 

4-334 Cavicchia. To authorize 
testamentary trustees to de-! 
duct their commissions each 
year from testamentary trust 
funds. R of L) | 

4-341 Orben. To require the 
Same notice to creditors in 
‘bulk mortgage” transactions 
that is now provided for in 
‘bulk sales”. (R of L) 

4-342 Artaserse. To authorize 
the appointment of a Ser- 
geant-at-Arms in district 
courts after such person has 
acted in that capacity for a 


for failure. (Bank.) 


_— p 


interest therein. (Bank.) 


closure proceedings. (Tax.) 





mon Pleas judges as well as 


vehicle convictions. (R of L) 
A-382 Farley. To provide a 
method for cancellation of 
period of nine years. (R of L) ag a ay Bo ee 
4-850 Huntington. To reduce the Judgmen = 


isi y annot be found. 
5 from one year to three months payment or c 


de 


ca] 





he em. , P vi (R of L) 

BH ae ries Covered by @ land- 4 399 Palese. To permit doubt- 
fleece... Z ful liability cases under the 
nat 381 ~Hanaman. To permit workmen's Compensation Act 

lit Justices of Peace to dismiss to be compromised with the 

complaints charging criminal approval of the Commissioner. 


Offenses, after a hearing (Jud.) 


where a prima facie case has 
not been established. (R of ACR-4 Haneman. To amend the 


L) Constitution to provide for bi- 
ad Lae . ennial sessions of the Legis- 
ropem365 McClave. To make for-  jature; two year terms for As- 
_ en corporations doing busi-| cemblymen and four year 
lead MH Xess in this state subject to terms for Senators: fixes the 
om actions at law by way of at-| salary of Senator at $2,000 a 
0 bi ‘chments. (Jud.) | year and Assemblymen at $1,- 
:terpag’'383 Farley. To require draw- 500 a year. (Fed. Rel.) 
*ts of checks, etc. to notify) ACR-5 McClave (For the Speak- 
vanks within one year of any| er). Provides for a constitu- 
forged endorsements on checks| tional amendment involving 
teturned to the depositor; ab- general court reorganization. 
Solves the bank from liability} (Jud.) 





a rate of 50 cents per hour. 


“LEGAL NOTICES 


STATE OF NEW JERSE 
DEPARTMENT OF STATE 





A-384 Farley. To provide that 
a negotiable instrument shall 
be payable to “bearer” where 
the same is made payable to 
a fictitious person, or a per- 
son not intended to have any 





Chaneery of New Jersey made on March | tain mortgage made by Edward J. Fox, 
2nd. 1939, in a cause wherein Nicholas Iy’- | Margaret K. Van Note, Emily F. Taylor 


» presents may come, 
3 it appears to my satisfaction, | ee defendants, you are required to Ap Fidelity Union Title and Mortgage Guaran- 


war, +, . Tol 
voluntary dissolution there Complainant's Bill, on or before the Third | mortgage has been assigned to Good Value 


aan 
A-409 Schroeder. To enable a | Chance 
holder of a tax sale certi- 
ficate to bar the right of re-_ Jer: 
demption of the State for in-| ‘ho 
heritance taxes in a tax fore- li 


e principal office is situated 
. | tain mortgage given by Seba a 

| and Fortunata Di Marco, his wife, to 
las D'Angelo and Ida D'Angelo, his i 
dated June Ist, 1927 and recorded June 3rd, 


1927 in the Register’s Office of Essex Ce 
New Jer in Book Y 60 of Mortgag 
said County on 

tlie 


payment 
A-413 Lance. To permit Com-|s 
Third day of Febru- 


Supreme Court justices to re-| and 
view the legality of motor| 











thirt 
THOMAS A. MAT 
Secretary 









proper assignment t 
Robert M. Ferris, nt 
because you are a 
ris, one of 4 \ t 
eseribed in the << ' 
vage is under 
at se N I I 23 $21.32 
eurtesy or interest 
premises - eo 
Dated: Mare th 

Cheri A. a LANE ' TO 

‘ 0 -ENJAMI J 4 IORN 

P. O. Addres St STE] _— HORN 

Newark eM 1 4 

°.J.L.J Mar. 9, lf 23, 30, Apr. 6 Ch: t of 
£197 ws ry 
“. } 

NCERY OF NEW JERSEY PO 1 = 
ANTONIO SMERINA ( MORRIS ' nd 
SCHONBERG i > 

1 , ’ i the ¢ t of i - 

f J 1 on t y f i / 
late | cause re 
! 1 cer- 
v I stein 
1 Clara Hornst he Gis 
t rit 1 Mort Com 
A t { l 1929. on 
Is City t County 
I x and Stat J p 
And jan iH t ire made 
lefenda I “x ! the bond 
secured t g the prem 
- dese bill of com 
Diaint ar r y deficiency 
resulting ff the premises 
mentiones the sald bill. 





> Cortif - od i“ 
eee ee made on August 22, 1932, 
esco, widow which is a 
described in 
| thereof, claim an in p ; nd 
gaged premises: and you, Morris Schonberg, | Complaint. 
are made a party defendant because you | And you, M. Albert Karp are made a de- 
are the holder of a judgment recovered on | fendant because you are the holder of a 
October 31st, 1936, in the New Jersey Su-| mortgage dated June 2, 1933, recorded in 
preme Court, against Engenia Tedesco | Book Y 76 of Mortgages of Essex County, 
| which is a lien, on the lands described in| page 404, covering the premises mentioned 
said mortgage, and by virtue thereof. claim | and described in complainants’ bill of com- 
j; an interest in the said mortgaged premises. | Dated 








proceedings aforesaid 
¢ in my said office as provided 


bh 
affixed my official seal, 
| Dated, March 7th. 





Newark, N. J. 
. L. J.—March. 9, 16, 23 N.J.L.J.—March 16, 23, 30, April 6 $17.64 


Newark, County of Essex, State of New | ®2id_ premises mentioned in the said bill — 
Jersey (Herman B, Weckstein, being the of complaint and therefore claim an in- t 
agent therein and in charge thereof, upon | terest in, said property. 

whom process may be served), has com-| Dated: March 8. 1939. * 

plied with the requirements of Title 14, LAWRENCE E. KEENAN 
Corporations, General, of Revised Statutes Solicitor of Complainant 















































































: Belleville, N. ° 
NOW, THEREFORE, I Thomas A, Mathis, N.J.L.J.—March 16, 23, 30. April 6 $18.48 
Secretary of State of the State of New 





stockholders thereof, which said consent SPINOLA 


IN TESTIMONY WHEREOF, I/ in Orange Memorial Hospital, a corporation 
have hereto set my hand and | ef the State of New Jersey, is complainant, 
affixed my official seal, at Tren- {and Henry A. Gorden, and others, are de- 


ened otra ge =I thousand nine | answer the complainant's bill of complaint 
iundred an lirty-nine, $ and the amendments thereto on or before 
THOMAS A. MATHIS, the 9th day of May, next, or in default 
Secretary ot tees thereof such decree i be taken against 





ee) ae Seer 


Gr Hospital, dated June 24, 1937, which mort- 










wage covers lands located in the City of 
july authenticated record of the pro- 2 
edings for the voluntary dissolution there- | °! Ne w Jersey. 
oft th msent of all the stock- You are made a party defendant because 
fers, office, that TRANS- | you, Henry z iorden, are one of the own- 
ION a corporation of | ers of the premises covered by the said 


principal office is situated | mortgage and as such you have an in- 
; City of terest therein, 
New You are made a party defendant because 

I ett Gorden, are the wife of 
; den, one of the owners of the 
M- | premises covered by the said mortgage, and 
14, as such you have an interest therein, 
Revised Statutes bs . 

You «are made parties defendant because 














7 , imine ( he issuing : at 
¢ ~ 3 : ‘ba -y Diese tf : a ere you, Frank Spinola and Ethel Spinola, re- 
> > ral Thomas A. Mathis, | Covered a judgment against one Louisa Gor 
BOW THERE} = is Rtat 5 of lew den who was or might have been the same 


retary of 
| during her lifetime, was the owner of the 
| said mortgaged premises; and as such you 
may have an interest therein. 

er sai ‘ xe a all | Dated: March 8, 1939. , 

ition of said, corporation, executed by HARRISON & ROCHE 
Solicitors for Complainant, 


wporation did, on the Thirteenth day o 


Newark, New Jersey 


have hereto set my hand and 
affixed my official seal, at Tren- | —————————_- po ae e . e 


March, A.D., Fre thousand nine | 1N CHANCERY OF NEW JERSEY — TO: 

1 . y-nine, oy Y Pawl¢ ‘ , Tay 5 

hundre ‘28 _ MATHIS. | Loa . Taylor and James W. Taylor, her 
ecre 7 State eras . 

March 16, 23 ig — $12.80 By virtue of an order of the Court of 

sarch Recess -- a Chancery of New Jersey, made on the day of 

OTICES the date hereof, in a cause wherein Good 

Value Realty, a corporation of New Jersey 

CHANCERY N is complainant, and Edward J. Fox, and 

" others, are defendants, you are required 

to appear and answer the bill of said com- 

N CHANCERY OF NEW JERSEY — TO: | plainant on or before the 17th day of April, 


. ae -ERRIS next, or the said bill will be taken as con- 
ROBERT M. FERRI fessed against you. 
By virtue of an Order of the Court of The said biil is filed to foreclose a cer- 


n ‘elo j9 Complainant, and you and others | and James W. ‘Taylor, her ‘husband. to 


plea, answer, demur or object to the | ty Company, dated July 15, 1930, which 





y ext, or that in defau!t there- | Realty and covers lands in the City of 

ee be made against you as the | Newark, Essex County, New Jersey; and 

i llor shall think equitable and just. you, Emily F. Taylor, are made a_ party 

aid Bill is filed to foreclose a. cer- defendant because you have a one-third in- 

stiano Di Marco | terest in said property and also are the 

Nicho l i a mortvage 

wife, in the premises 
Sal 





The 












vated in the 




















ntio and 
And you 





are made a 
lefendant because you executed an avree- 
ment extend the time for the payment 

g of the pri al amount due under the bond 
igenia T }and mortg which y agreed to pay 
on the the amount due under the 1d secnred by 
e, and by virtue | the me age covering the premises mention- 
terest in the said mort | ed and described in complainants’ bill of 



























vy 
n 






Dated: March 7th, 1939. 7 
HERBERT L. HANSCHKA, 
Solicitor of Complainants 
11 Commerce Street, 


1939. 

ANDREW J. BRADY, JR. 
Solicitor of complainant, 
17 Academy Street, 






Newark. New Jersey. 
N.J.L.J.—March 16, 23, 30, April 6 $20.16 
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New 

bo uti 

—~ ently quite explicit, statute 

‘ sot far to seek. 

f t the common law, the lia- 
ty of municipal corporations, 
the acts of their officers and 
pnts, has given rise not only 

: a large amount of litigation, 

to some fine distinctions. 

hermore, the application of 
se principles to the facts of 

: yarious cases, has given rise 

Hi “npardships and difficulties.” 

_ mmond v. County of Mon- 

en) sth, 117 N. J. L. 11; Allas v. 

Ne son, 115 N. J. L. 593). In the 

Cree er case, the Court says, 

itt nere is some confusion in the 

udicated cases *, and the 
iff demarcation is not al- 

_— 5 clearly maintained. The 

at culty usually lies in the ap- 

Bs ation of the principle to the 

id ts of the particular case.” Re- 

Ss ed to lowest terms, the prin- 

= e apparently is. that a mun- 

sry rporation is not liable 

i the negligent acts of its 

aa, mts. resulting in a common, 

vena tc nuisance, except 

“Bho re there has been active 

pa ee mgdoing, as distinguished 

fit' 1 mere negligence, or (b) 

gr tee municipal function. in the 

4 se of which the injury has 

§ en, has been proprietery, 

ty er than governmental, in its 

d ure. It would be a work of 

: rerogation to go further, or 

s ttempt to show the difficulty 

: ch the courts themselves 
e had in applying these very 
s. The Allas case, supra, 

I *h arose prior to the 1933 

the course of a lengthy 

i“ makes this sufficiently 

$2 P 

—_ the above, it is evident 

. legislature, in enacting 

in above statute, intended to 

1 Lys Bify and eT this compli- 

ean d legal situation, at least as 

Kose as injuries to "the person 
rw icerned. It was. appar- 
nd and t legislative belief that 

; licy would be better 

mposing responsibil- 
ve rongful injuries to the 
s2 n, solely upon the individ- 

AP roe: ho committed these 

30 3 acts, and not also mn 

a : body itself. The leg 

Ba ire, doubtless, felt that the 

- f this publi ody to 

iy ment, was a sufficient curb 

a d h public officials, and 

~ the public as a whole 

: be penalized. Indeed, 













oe ractical standpoint, the 
2 Fy the act upon the per- 
a red, in so far as our 
sheri hool system is concern- 
¢ . 






New Jersey 's 










aie + he 











Unlimited Funds Available 
Direct Lenders of 








Mortg yage Money to Builders, 
Yevelopers, Home Sayers 
ALL TYPES 
luding non-FHA 






IMMEDIATE SERVICE 
LOW FEES 







it 3 DER WOOD-FRANEE 
ee MORTGAGE CO. 





Ue : SPRINGFIELD AVE., IRVINGTON 
9. Phone: ESsex 3-9300 











Newark, 
N. 


ed, has been but small. For 
while at the present time, if the 
statute means what it appar- 
ently says, the action must be 
brought only against the indiv- 
idual who is directly to blame, 
plaintiff's recovery is not limit- 
ed by the pecuniary responsibil- 
ity of that individual. For plain- 
tiff has been assured of an ad- 
ditional responsibility equiva- 
lent to that of the municipal 
corporation itself. (P. L. 1938, 
311. See also R. S. 18:5-50.2, 
50.3). 

But be that is it may, no court 
can pass upon the economic wis- 
dom of a legislative act. In- 
deed, no court has any option, 
but to enforce the clearly ex- 
pressed will of the people’s elect- 
ed representatives, the legisla- 
ture. And, surely, no longuage 
could be clearer than the simple 
words of the 1933 act. That 
such act was intended to modify 
the common law, is further 
clear, not only from the general- 
ity of its language, but from the 
fact that such law is to apply 
“any law to the contrary not- 
withstanding.” 

Neverthe in their endeav- 
or not to overrule the common 
law principles unnecessarily, the 
courts have found two excep- 
tions to the statute. It has been 
held that personal injuries, aris- 


} 
21eSS, 


ing from the use of streets and 
public ways, are not covered by 
the statute, since such streets 


or Ways are not “public grounds, 
buildings or structures.” (Ham- 
mond v. County of Monmouth, 
supra; Cohen v. Morristown, 15 
N. J. Misc. 288; Selph v. Morris- 
town, 16 N. J. Misc. 19). It has 
been further held that the act 
does not apply when the injury 
arises from the performance by 


the municipality of a propriet- 
ary, as distinguished from a 
governmental, function This 
result is spelled out of the fact 
the it is “public grounds, 
building or structures,” and 
not those of a private nature, to 


hich the statute 
cordingly, a 


Malns Mabie 


applies. Ac- 
municipality re- 
injuri it 


ior €s arising 


in the conduct of a football 
which an admi 
is charged. Leeds y. 
City, 13 N. J. Misc 

But in the present 
erned with 
‘ays, but with a pu building 
and structure, erec ted by a pub- 
lic school on a public school 


game, to ssion fee 


Atlantic 
888 
Case, We are 


_ Streets or 


playground. And the function 
there being performed by the 
public school, is definitely not 


proprietary, but 
For the New J 


govern 


ersey 


mental 
Constitution 


CHANCERY NOTICE 














( ANS 
I ~ 7 
gage ¢g I r St ~ 
Irv N 
il rn, ( ¥ I Sts 
W Coe to Mi B. It 
Mildr B 
, B. Kinghan ( 
( id In 
gag x s P 
tgage, 
=, 2» 22, 19 
HARLES ¢ GIF INTELLO 
tor and ( 
'R 
"ark 
_SURROGATE'S ‘NOTICE 
Ma: r i 19°9 
ESTA ATHERINI O'REILLY (or 
‘ ly Kat M. Brady) 
f FRED HERRI- 
uty of Essex, 
at f th 
s deceased 
aims and 
1 deceased 
r they 
ting or 


nat. the eubscti 


reco gai 
HOW ‘AnD SAVINGS 
ohn F 


nolly, 


‘ Proctor 
15 Ma rke 7 ‘Street 


ct mE . ¥, 23, 30. April 6, 13, 20 





LAW ALONE NOT SUFFICIENT SOCIAL CONTROL 





Chicago (CCNS)—We cannot 
depend upon law alone as an 
effective social control, said 
Judge Walter E. Treanor of the 
United States Circuit Court of 
Appeals, in a talk before the 
Chicago Bar Association. 

“No matter how efficient our 
legal machinery may become,’ 
Judge Treanor said, “there is a 
limit to effective legal action... 


The leaders of the Bar are 
making a sincere effort to im- 
prove the machinery of our 


legal system in order to adapt 
it to the present critical needs 
of society. But common sense 
tells us there is a limit to the 
burden which can be placed 
upon political government and 
its legal system. This presents 
a problem for all citizens. Ii 
more duties are added then so- 


ciety must bear the added fi- 
nancial burden and run _ the 
risk of a complete breakdown 


because of the sheer weight and 
complexity of the machinery. 
“It may be that a re-exam- 
ination of certain methods of 
social control by means of law 
will show that they contribute 





itself prescribes that, “The leg- 
islature shall provide for the 
maintenance and support of a 
thorough and efficient system of 
free public schools for the in- 
struction of all the children in 
this state between the ages of 
five and eighteen years.” (New 
Jersey Constitution, Art. IV, sec 
VII, sub. 6). 

Plaintiff raises a further point 
in the attempt to avoid the per- 
vasive force of the statute. He 
argues that the defendant, the 
“Board of Education of Newark, 
in the County of Essex,” is not 
a “school district.” That this 
suggestion is thin, is obvious at 
first glance. And further con- 
sideration but confirms this 
view. For while the statutes re- 
peatedly refer to school districts, 


almost the entire title, “Educa- 
tion,” in the Revised Statutes 
being concerned therewith (Title 
18 school district exists 
which, as a legal entity, is sub- 
ject to suit. The words “school 
district” constitute but a generic 
term, conveniently used to des- 
ignate the teritory within which 
school lands and buildings are 
grouped. (Attorney General v. 
Board of Education, 73 N. J. L 
301 However, the title to these 
lands and buildir is not in 
the “district”. but in the Board 
of Education In addition, thi 





} ler } lina + all 
board not only holds title to all 


the property of the district, out 
of which any possible judgment 
must be paid, and is in sole 
charge of its mainte e and 
control, but the “Board of Edu- 
cation” is the ¢ t and 
to be sued regard to ch 
‘publi rounds, building nd 
structures R. S. 18:6-15, 16, 18 
23; R. S. 18:7-59, 72 In othe: 


words, the only possible way in 
which the public tem 
of the City of Newark, which is 
termed, for conveni the 
Newark school district, can be 
held “liable for the injury” in 
question, is by this very suit 
against this very defendant. 

Either, then, the legislature 
intended that no such suit as 
this should lie against this de- 
fendant, or its use of the words 
“school district” in the statute in 
question were utterly meaning- 
less, and must be held entirely 
nugatory. This Court has no 
more right to adopt such an un- 
reasonable construction, than it 
has to question the policy of the 
act itself. 

The complaint must be strick- 
en. 


ence, 


a little to the securing of par- 
ticular social interests. No doubt 
many anti-social practices wil 
run their courses and society 
will be relieved of the necessity 
of defending itself against them. 
But permanent relief can come 
only through the development 
of higher standards of social 
conduct. Most of our social ills 
have resulted from our failure 
to develop a social conscience 
in harmony with our persona) 
moral and ethical ideals. Such 
a social conscience will be the 
most powerful agency of social 
control, and will share with the 
law the burden of securing so- 
cial interests. 

“It will, of course, continue t« 
be one of the chief functions 
of the law to adjust the rela- 
tions of individuals to each 
other and to society in accord- 
ance with fundamentai princ1- 
ples of justice; and amid chang- 
ing social conditions to recon- 
cile the social interest in the 
freedom of the individual with 
the social interest in the gen- 
eral security.” 





Onion May Be Called Fruit 
Baltimore, ~“(CCNS) — In an 


opinion that would have done 
credit to a court of greater dig- 
nity, Police Magistrate Fine ra- 
tionalized his decision that a 
woman who sold four cents 
worth of onions on Sunday was 
not guilty of violating Mary- 
land’s biue laws. 

To reach his decision Magis- 
trate Fine had to classify the 
onion with one of the kinds of 
merchandise which may lawful- 
ly be sold on the Sabbath day. 
And as fruit was the only ex- 
empted classification that came 
near suiting his purpose, he call- 
ed the onion by that name even 


if it did smell the same after- 
ward. 

The opinion found that in the 
widest sense of the word, fruit 
is any product of plant growth 
useful to man or beast — the 
“fruits of the earth”, as the Bible 
has it—and that there is no well 
known distinction between fruits 
and vegetables. And while some 
courts have held | hat items like 


potatoes and carrots, eaten dur- 


ing the principal part of the 
meal, are to be regarded as vege- 
table ind those used only for 
dessert. as fruit it is just a 
matter of taste whether onion 
are eaten first, last or in the 
middle 

This consideration coupled 
with the fact that the minim n 
fine for the four-cent le would 


f; 
I¢ 
be $20, was enous h for Magis- 
trate Fine. (State of Maryland 


Seldon) 


LAWS OF 1939 


Chap. 19 (A-269) March 15, 1939 
Provides for the continuance 
of a trial in Common Pleas, Oyer 
and Terminer Quarter Ses- 
sions Courts which might other- 
wise be suspended due to illness 
or incapacity of the presiding 
judge. 
Chap. 20 (A-270) March 15, 1939 
Permits petit juries in Com- 
mon Pleas, Oyer and Terminer 
and Quarter Sessions Courts to 


complete trials in which they 
are serving, when such trial 
may last over a new term of 
court. 

PERSONAL 








Louis Foxman has announced 
the opening of offices at 1139 
East Jersey Street, Elizabeth 
where he will engage in the gen- 
eral practice of law. 
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ed that it is erroneous or that it 
would produce injustice if ap- 
plied in cases where neither par- 
ty had parted with property or 
made commitments in reliance 
upon it. When a party has 
changed his position in reliance 
on the erroneous old rule, an ex 
post facto application of newly 
discovered truth would be un- 
fair or unjust.** Because of the 
difficulty of knowing what jus- 
tice is, a: party who has relied 
upon the rule previously ap- 
plied is favored over the party 
who relied upon justice or the 
correct principle when he could 
have acquainted himself with 
the previously applied rule. 

An example of this is Edward 
Hines Yellow Pine Trustees v. 
Martin.“ Suit was brought in 
a federal district court in Mis- 
sissippi to quiet title to land 
there. Both petitioner and de- 
fendants relied upon patents is- 
sued by Mississippi to those 
through whom they claimed by 
mesne conveyances. The patent 


to petitioner’s predecessor was 
prior in time. In 1888 after both 


patents had been issued, the 


Supreme Court of Mississippi 
had occasion to consider the 


patent upon which petitioner re- 


lied in a case involving other 


parcels. It held that the stat- 
ute pursuant to which the pat- 


ent was issued requiring a bond 
to be filed by the patentee was 


not satisfied by one signed by 
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PUTT ULL a 


more than the requisite number 
of “good securities’, but not 
signed by the patentee and =a 
the patent was void.** In 
he Circuit Court of utente ree 
the Fifth Circuit 


trary conclusion."* ,In 1924 the 
Supreme Court of Mississippi re- 
used to reexamine the correct 


ness of its decision of 1888°" on 
ground that it had become 

a rule of property which could 
not then be departed from. 
The federal district court did 
the same Judgment for de- 
fendants was affirmed by the 
United States Supreme 
did so on the ground that the 
rule applied in the Mississippi 
decision of 1888 was a rule 
property affecting the title 
real estate upon which the 
eral courts follow the decisions 
of state courts. Although the 
dates of the mesne 
are not given, the defendants 
must have acquired their inter- 
ests after 1888 as the case was 
not argued in the Supreme 
Court until 1925 
The rule that rules of prop- 
erty will not be departed from 
and Story’s exception to his 
general law doctrine for “rights 


and titles to things having 
permanent locality, such as the 
gehts and titles to real esta 
ind other matter immovable 
ind intraterritorial in their na- 
ture and charact e merely 
ivS Ol { ne pri 
Tl re i 
orrect I 
es 1 1 
ed l ¢ 
is decision That the prin 
¢ or “thin having a per- 
manent locality is shown 


Anderson v. Santa Anna‘- where 


the validity of the bonds of 


Illinois municipality was su: 
tained by applying Illinois Su- 
preme Court decisions existing 
when the bonds were issued 
Gelpcke v. Dubuque™ and simi 

lar cases subsequently ene 
ed illustrate the same principle 


When courts apply a rule 


tablished in previous erroneous 
decisions although  convincec 
at it is wrong they should de- 
clare that it will not be applied 


th 


to subsequent conduct or events 
thus giving fair warning and ef- 
fectively preventing future 


change of position in reliar 


should 


on the old rule?! 
e done by federal courts in 





versity cases as well as by state 


courts since both independently 


reached a con- 


Court. It 


fed- 


conveyances 


es 
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declare the law of the state. 
There may be a temporary di- 
vergence but truth will ulti- 
mately triumph. 

4. Decisions Subsequent to the 


Conduct or Event the Legal 
Effect of Which is in 
Question 
What is the law of a state 


when the only decisions or the 
latest decisions of its highest 
court on the point in issue were 
decided subsequent to the time 
of the conduct or event the legal 
effect of which is in question? 
Must federal courts in diversity 


cases apply the rules of these 


decisions? If law is a practically 
enforcible principle of truth, 
right or justice, the answer 
must be no, for the federal 
courts employing their inde- 
pendent judgment are as cap- 
able of ascertaining what truth, 
right or justice is as are the 
state courts.7° If law is a fore- 
cast of what the courts of the 
state whose law is applicable 
will do, then subsequent deci- 
sions would seem to be some 
evidence of their future conduct. 
However, if they are followed 


without question the _ court 


would be abandoning its duty 
which in every case is to do jus- 


le ¢ not y r 
tice or to apply constitution or 
¢ 


atute as the constitutional 
onvention or legislature intend- 
d it to be applied. It must ex- 
independent judgment 
doi I t is convinced 
S decisi e er- 

yus or would proc ir 

l f e oO proper for S 
) n me tl h 
YY ite ore 


ct its error and that truth 
ht and justice will prevail. If 
applied in pre- 
vious decisions, then the rule 
applied in the decisions being 
onsidered here was not law at 
ill at the time of the conduct or 
event the legal effect of which is 
in question. 

In a great many cases the Su- 
preme Court of the United 
States has held that the district 
courts were not bound to apply 
decisions of th? Supreme Court 
law was ap- 
plicable which were decided 
ifter the conduct or event the 
legal effect of which was in 
question. In doing so they ap- 
ply the principle that the ap- 
plicable law is the law to which 
persons or property were sub- 
ject at the time of the conduct 
or event the legal effect of which 
is in question.**® Since the au- 
thoritative character of deci- 
sions subsequent does not ex- 
tend back to that time, they are 
perceived to be no more obliga- 
tory than the decisions of the 
courts of other states. The 





of the state whose 


United States Supreme Court Type of Case in Which Reg 
decisions will now be considered. 
a. No previous decisions 
Fairmont Coal Co. v. Brown and Yellow T 
cab and Transfer Co.,** the 

idity of a contract with 
road company for the e» 
privilege of bringing ca 
and soliciting business in 
station at Bowling Green, 
tucky, was in question. T 
were Kentucky decisions ho) 
such contracts void « 
ground that they were 
mental to the _ publi 
weight of authority elsey 
was contra. The United & 
d 


vey a the coal under his land in 


deed granted the right t 
xeavate and remove all of said 


federal court in West 
3 y after suit was 
filed, the Supreme Court of West 
Virginia construing an identical 
deed held that the grantee was 
not obliged to support the sur- 
face.75 There were no earlier de- 


Appeals asked the United States 
Supreme Court whether it was 
to follow the West Vir- 
It told the in- 
ferior court to exercise its i 
judgment to deter- 
tions of the parties were under 


assumed that decisions are 
wa *h a court is bo ge ays to fol- 


party relying had changed 
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Supreme Court sustained OS ve of i 
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SWIFT v. TYSON 


‘Continued from page 6) 








he he same way that railroad 
* - are regulated. One system 
* more just than the other 
the Kentucky system 
id seem preferable since the 
i of reasonable rates is 
left to the city council. A 
sion either way would be 


ich 





_ In such cases Erie Rail- 
re (@ Co. v. Tompkins will re- 
lic e the federal court to apply 
C/SCWHEE jocal rule. It must be ap- 
ed 8 when not erroneous or 
ined Bctive of injustice. 
rier: Equity Cases 
Ge “Mae fact that Section 34 of 
- Judiciary Act of 1789 applies 

trials at common law” raises 
ud “ question whether or not it 
ot , Magies to equity cases. It will 
— helpful to examine again the 
—s text of the original draft of 
, Mt WE sec! which is as follows: 
he “And be it further enacted, 
co law 
ng at (statute law) of the 
“- 7 states (in force for the 
ee ing and their unwrit- 

ne common law now in use, 
—_ - by adoption from the 
RS mmon law of England, the 
statutes of the same 

lerwise) except where 


nstitution, treaties or 
of the United States 
therwise require or pro- 
shall be regarded as 
es of decision in the trials 
common law in the courts 
the United States in cases 
ere they apply.’’s5 
ls at common law” is am- 
us. “Common law” is first 
n the section as a synonym 


unwritten law”, but it can- 


mean that in the phrase 

ture common law” because 
wsccuion contemplates the 

; SON cation of state statutes. It 


sek G2 have been intended either 
wark. “ito distinguish such trials 
—@ equity proceedings, or (2) 

an ordinary court proceed- 


ings as distinguished from spec- 
ial statutory proceedings estab- 
lished by federal law. The lat- 
ter would seem to be its true 
meaning. 

Mason vy. United States‘* and 
companion cases were equity 
suits brought by the United 
States to quiet title to land in 
Louisiana, to enjoin defendants 
from extracting oil or minerals 
and to secure an accounting for 
oil and gas removed. The Dis- 
trict Court found for the United 
States and applied a Louisiana 
statute fixing the measure of 
damages. The statute required 
the deduction of mining or drill- 
ing expenses from the value of 
minerals or oil removed without 
right by those acting in good 
faith. The Circuit Court of 
Appeals held that it was error 
to apply the Louisiana statute. 


In the United States Supreme 
Court it was argued that the 
words “trials at common law” 
in the _ thirty-fourth — section 
made it inapplicable to equity 
Suits, but the Court held that 
the state statute should be ap- 
plied. Justice Sutherland who 
wrote the opinion said _ that, 
whether or not the _ thirty- 


fourth section was applicable to 
equity suits, it was merely de- 
clarative the rule which 
would be applied in its absence 
So state law will be applied in 


¢ 
Ol 


equity suits. 

However, this was subject to 
the general law doctrine of 
Swift v. Tyson. In Black and 


White Taxicab Co. 
Yellow Taxicab and Transfer 
Co.,5* the Supreme Court sus- 
tained a decree enjoining inter- 
ference with plaintiff’s contract 
rig on the ground that the 
district court was not obliged to 
follow state court decisions by 
which the contract was void. 
The problems arising with re- 
ference to the application of 
State law are treated in the 
way in equity as they 
actions at law. 
Conclusion 
The problem of res v. 
is the problem 


v. Brown and 


its 


same are 


in 


Tyson 
what is law. 


of 
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TAX SAVING BILL 


(Continued fi from page 1) 





It is pointed ‘out that the pro- 
posal is concerned not only with 
lawyers’ fees but with compens- 
ation paid other persons rend- 
ering personal services, such as 
physicians and architects. 

The bill as drafted provides 
that where a fee is received rep- 
resenting services performed 
over a period of not less than 
three years and was not accru- 
able in a prior taxable year, the 
taxpayer may include only 65 
per cent of it in the return for 
the taxable year if the services 
covered from three to four years, 
60 per cent if they covered four 
to five years, 55 per cent if they 
covered five to six years, and so 
on, down to 40 per cent if the 
services extended over a period 
of 10 years. 

A taxpayer under such cir- 
cumstances would, of course, file 
an amended return for prior 
taxable years to which the bal- 
ance of the fee was allocated. 
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It is submitted that, 


constitution or statute, law 
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truth, right justice 
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and brass exhibit at the New 
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